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 1.  TIME:  8:30   CASE#: MSC12-00319 
CASE NAME: SARWARY VS WESTER PACIFIC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY ANTHONY 
AKUKINOBI 
* TENTATIVE RULING: * 
 

Plaintiffs’ motion to compel arbitration is denied.  

Plaintiffs’ moving papers argued that the parties should be compelled to arbitrate based 

upon language in two of the CC&Rs (exhibits E & F) and in Addendum 7 to one of the purchase 

agreements (exhibit D). These agreements all require that arbitration be conducted before the 

Construction Arbitration Service (“CAS”). The declaration from Plaintiffs’ attorney explains that 

CAS is no longer in business, and so the Plaintiffs sought to arbitrate before JAMS.  

In opposition, Western Pacific argues that it cannot be compelled to arbitrate before a 

forum other than CAS. Western Pacific cites to Martinez v. Master Protection Corp. (2004) 118 

Cal.App.4th 107 and Alan v. Superior Court (2003) 111 Cal.App.4th 217 to support their position. 

These cases appear to be directly on point and the Court finds that based upon these cases, it 

cannot compel Western Pacific to arbitrate.  

Plaintiffs fail to address Martinez and Alan in their reply. Instead, Plaintiffs argue, for the 

first time, that each of the individual purchase agreements can be used to compel Western 

Pacific to arbitrate before JAMS. Plaintiffs’ argument fails for several reasons. First, Plaintiffs 

have only presented the Court with purchase agreements for three homes, and thus only 

disputes over those three homes could potentially be ordered to arbitration. Second, two of the 

purchase agreements contain Addendum 7, which appears to conflict with the arbitration 

agreement provided earlier in the purchase agreements. Finally, the Court need not address 

these issues because they were first raised in the reply. (See Jay v. Mahaffey (2013) 218 Cal. 

App. 4th 1522, 1537-1538 (“The general rule of motion practice, which applies here, is that new 

evidence is not permitted with reply papers.”); American Drug Stores, Inc. v. Stroh (1992) 10 

Cal.App.4th 1446, 1453 (“Points raised for the first time in a reply brief will ordinarily not be 

considered, because such consideration would deprive the respondent of an opportunity to 

counter the argument.”).) 

Defendant’s request for judicial notice is unopposed and is, therefore, granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS AS TO LILIANA 
CERVENTES FILED BY 24 HOUR FITNESS USA, INC 
* TENTATIVE RULING: * 
 
A motion for judgment on the pleadings under Code of Civil Procedure (“CCP”) § 438 may be 
made at any time either prior to the trial or at the trial itself. Such a motion may be made on the 
same ground as those supporting a general demurrer. Stoops v. Abbassi (2002) 100 
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Cal.App.4th 644, 650. One permissible ground for such a motion is that the pleading at issue 
fails to state facts sufficient to constitute a legally cognizable claim. Id; see also CCP § 
438(c)(1)(B)(ii). 

The same rules apply to a motion for judgment on the pleadings as apply to a general demurrer. 
See, e.g., Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 999. A demurrer tests 
the legal sufficiency of the pleadings, not the truth of the allegations or the accuracy of the 
described conduct. Bader v. Anderson (2009) 179 Cal.App.4th 775, 787. The allegations in the 
pleadings are deemed to be true, no matter how improbable the allegations may seem. Del E. 
Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604. 

Here, 24 Hour Fitness argues that plaintiff Liliana Cervantes (“Cervantes”) failed to provide 
written notice to the Labor and Workforce Development Agency before initiating this action, as 
required by Labor Code § 2699.3(a).  As a result, 24 Hour Fitness contends, the action is 
improper and its motion for judgment on the pleadings must be granted. 

But the operative complaint in this action alleges, in paragraph 13, as follows: 

Plaintiffs complied with the PAGA notice provisions set forth in California Labor 
Code section 2699.3(a)(1) by giving written notice by certified mail to the Labor 
Workforce Development Agency (“LWDA”) and 24 Hour Fitness concerning the 
specific provisions of the Labor Code that have been violated and the facts and 
theories supporting that violation. Although more than 33 days have elapsed 
since plaintiffs provided the required notice, the LWDA has not given notice that it 
intends to investigate this violation. Accordingly, plaintiffs are entitled to 
commence this action. 

For purposes of ruling on the motion for judgment on the pleadings, the Court must accept this 
allegation as true.  

“Facts offered to contradict key allegations of the complaint are not properly the subject of 
judicial notice,” and a declaration cannot transform a motion for judgment on the pleadings into 
a contested evidentiary dispute. Sykora v. State Dept. of State Hospitals (2014) 225 Cal.App.4th 
1530, 1535 (citation and quotation omitted). Even if that were not the case, nothing in Mr. 
Meckley’s declaration or 24 Hour Fitness’s various requests for judicial notice compels the Court 
necessarily to conclude that it must grant the Motion. Even taking judicial notice of all of the 
materials presented by 24 Hour Fitness and accepting every word of Mr. Meckley’s declaration 
as true does not conclusively establish that Cervantes failed to comply with the notice 
requirement.  

As set forth above, plaintiffs have pled that Cervantes complied with the requirements of Labor 
Code § 2699.3(a). That is all that is required at the pleading stage. See Caliber Bodyworks, Inc. 
v. Super. Ct. (2005) 134 Cal.App.4th 365, 382 (“failure to plead compliance as to the [PAGA 
causes of action] is fatal to those claims”). 

It may be that Cervantes failed to send a specific letter to the LWDA and it may be that such a 
failure is fatal to her PAGA claims. But a motion for judgment on the pleadings is not the correct 
procedural vehicle for the Court to decide that issue. Compliance is pled, and no more is 
required at this stage. 

The motion for judgment on the pleadings is denied. 
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The unopposed requests for judicial notice are granted, but with respect to the supplemental 
request for judicial notice, the Court takes judicial notice only of the existence of the documents, 
not the truth of their contents. Further, the Court declines to accept 24 Hour Fitness’s 
interpretation of the judicially-noticed documents, and declines to transform this motion into a 
contested evidentiary dispute. 

  

 3.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SPRACHER FILED 
BY PAUL M ZAGARIS, INC, JON PAUL ZAGARIS, VALLEY NHD, INC, 
* TENTATIVE RULING: * 
 
Before the Court is a joint demurrer (the “Demurrer”) filed by defendants Paul M. Zagaris, Inc., 
Jon Paul Zagaris, Valley NHD, Inc., Disclosure Source, Karrie Goold, Danielle Hardcastle, 
Esther Gutierrez, Fred Oshtory, and Michael P. Dutra (collectively, “Defendants”). The Demurrer 
is opposed by the plaintiffs in this case, Joseph R. Spracher, Jose and Timotea Venegas, Carol 
Higashi, and Lori A. Doyle Lynn (collectively, “Plaintiffs”). 

The Demurrer relates to the first amended putative class action complaint filed by Plaintiffs on 
April 28, 2016 (the “FAC”).  

The Demurrer argues that none of the Plaintiffs has standing to prosecute this action, because 
the allegations of the FAC demonstrate that, with respect to their specific real estate 
transactions, no kickback scheme took place. Defendants misapprehend the allegations in the 
FAC. 

According to the allegations of the FAC: 

Defendants agreed that Disclosure Source and/or those acting in concert with 
Disclosure Source would pay Zagaris a kickback of approximately $48.95 for 
each NHD report that Zagaris caused his real estate clients to order from 
Disclosure Source … In furtherance of the conspiracy, Zagaris, as broker of 
record for PMZ, ordered all of his real estate agents to use Valley 
NHD/Disclosure Source as the exclusive provider of NHD reports for PMZ’s 
clients. 

(FAC ¶ 7.) 

Each of the Plaintiffs is alleged to have paid for an NHD report prepared by Disclosure Source, 
and PMZ/Zagaris is alleged (on information and belief) to have received some or all of the 
profits from those NHD reports. (FAC ¶¶ 15-18.) These profits allegedly were undisclosed. (FAC 
¶¶ 34, 39.) 

So while Defendants make much of the differences between the original complaint and the FAC 
with respect to Valley NHD’s specific role in the alleged kickback scheme, the kickback scheme 
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is alleged to have occurred irrespective of Valley NHD’s involvement. 

“If a party files an amended complaint and attempts to avoid the defects of the original complaint 
by either omitting facts which made the previous complaint defective or by adding facts 
inconsistent with those of the previous pleadings, the court may … disregard any inconsistent 
allegations.” Colapinto v. County of Riverside (1991) 230 Cal.App.3d 147, 151 (emphasis 
added). 

The Court does not read the allegations in the FAC to be inconsistent with, or contradictory to, 
those in the original complaint. It is true that the allegations of Valley NHD’s specific role have 
changed somewhat. But the crux of the complaint remains the same: a kickback scheme 
pertaining to NHD reports. Each Plaintiff is alleged to have been the victim of a kickback 
scheme that resulted in PMZ/Zagaris receiving secret profits. And the Court’s previous ruling did 
not find that the kickback scheme itself was insufficiently alleged, merely that it had not been 
adequately alleged directly against the individual agent defendants. Valley NHD’s specific role in 
the kickback scheme was not material to the Court’s ruling on the previous demurrer. At the 
pleading stage, these allegations are sufficient to withstand demurrer.  

The Demurrer next argues that Plaintiffs do not have standing to pursue claims against the 
individual agent defendants (Goold, Hardcastle, Gutierrez, Oshtory, and Dutra). It is true that 
none of the individual agent defendants is alleged to have represented any of the Plaintiffs in 
connection with any real estate transaction. However, the individual agent defendants are not 
alleged to have themselves breached a fiduciary duty. They are alleged to have aided and 
abetted others in breaching fiduciary duties owed to Plaintiffs.  

It is clear that PMZ/Zagaris owed Plaintiffs a fiduciary duty in connection with the alleged real 
estate transactions. Liability for aiding and abetting the breach of a fiduciary duty “may properly 
be imposed on one who knows that another’s conduct constitutes a breach of duty and 
substantially assists or encourages the breach.” American Master Lease LLC v. Idanta Partners, 
Ltd. (2014) 225 Cal.App.4th 1451, 1476. 

Here, each of the individual agent defendants is alleged to have had knowledge of or recklessly 
disregarded the kickback scheme. (FAC ¶¶ 23-27.) And each is alleged to have assisted in the 
scheme by convincing Class members to choose real estate settlement service providers to 
facilitate unlawful payments to Zagaris and PMZ. (FAC ¶ 34.) The facts alleged in the FAC, 
when taken as true, support the conclusion that each of the individual agent defendants made “a 
conscious decision to participate in tortious activity for the purpose of assisting another in 
performing a wrongful act.” American Master Lease, supra, at p. 1477.  

The Demurrer is overruled. Defendants shall serve and file Answers to the FAC on or before 
August 31, 2016. 
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 4.  TIME:  8:30   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
HEARING ON MOTION TO/FOR VACATE PLAINTIFFS VOLUNTARY DISMISSAL 
OF IND CLAIM FILED BY 24 HOUR FITNESS USA, INC (DOING BUSINESS 
* TENTATIVE RULING: * 
 
The disposition of 24 Hour Fitness’s (“24HF”) motion to vacate dismissal is controlled by Cardiff 
Equities, Inc. v. Super. Ct. (2008) 166 Cal.App.4th 1541 (“Cardiff”). 

The opening lines of the Cardiff opinion say: 

The primary issue before us is whether a plaintiff may dismiss a complaint in the 
trial court after the case has been ordered into arbitration, but before an 
arbitration has commenced. We conclude that there is nothing to preclude such a 
dismissal, and that after a dismissal, the trial court no longer has jurisdiction to 
order the parties to complete the arbitration. 

Id. at pp. 1543-1544. 

In Cardiff, the parties had memorialized their business arrangement under two separate 
contracts. The first of these (the Partnership Agreement) had an arbitration provision. The 
second of these (the Guaranty) did not. The plaintiff filed a lawsuit making allegations and 
bringing claims under both contracts. Cardiff at pp. 1544-1545.  

The trial court ordered the action stayed pending arbitration, reasoning that the gravamen of the 
action concerned the first contract, which had an arbitration provision. Cardiff at p. 1545. 

In response, the plaintiff voluntarily dismissed the action without prejudice. A second lawsuit, 
making only claims under the Guaranty, which had no arbitration provision, and only against the 
other signatory to the Guaranty, was then filed. Cardiff at p. 1546. The trial court ordered the 
second lawsuit stayed, pending completion of the arbitration in the first case. Id. at p. 1547. In 
doing so, the trial court relied on its finding that the second case also was intimately founded on 
and intertwined with the underlying Partnership Agreement. Id. 

The Second District Court of Appeal issued a writ of mandate reversing the trial court’s decision 
to stay the second case. Cardiff at pp. 1551, 1553. It observed that “[a] court cannot force a 
litigant to pursue claims it chooses to abandon.” Id. at p. 1552. Cardiff concluded that by 
dismissing the first lawsuit and filing a second lawsuit founded only on the Guaranty, the plaintiff 
had “effectively severed the Partnership claims from the Guaranty claims.” Id. at p. 1551. 

So it is here. The Court cannot force Vorise to pursue his individual, non-PAGA claims if he has 
chosen to dismiss them without prejudice. And the only claims left are PAGA claims, which have 
been effectively severed from the individual non-PAGA claims by virtue of the dismissal. 

On reply, 24HF cites cases that stand for the general proposition that a litigant’s power to 
dismiss without prejudice is not unlimited. See, e.g., Gray v. Super. Ct. (1997) 52 Cal.App.4th 
165, 173; Groth Bros Oldsmobile, Inc. v. Gallagher (2002) 97 Cal.App.4th 60, 69; Hartbrodt v. 
Burke (1996) 42 Cal.App.4th 168, 172. While that general proposition is sound, the cited cases 
are distinguishable. 

For example, in both Groth and Hartbrodt, voluntary requests for dismissal were sought when 
dispositive motions were pending. And in Gray, the Court found that a voluntary dismissal would 
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circumvent a statutory scheme. None of those concerns are present here. There is no 
dispositive motion pending. And nothing about the voluntary dismissal would frustrate PAGA; 
indeed, Iskanian v. CLS Transp. Los Angeles LLC (2014) 59 Cal.4th 348 specifically held that 
PAGA claims need not be arbitrated.  

Further, our Supreme Court noted, in Iskanian, that PAGA claims are outside the coverage of 
the FAA. Id. at pp. 386-387. In any event, nothing about the voluntary dismissal frustrates or 
circumvents the Federal Arbitration Act. The FAA “simply requires courts to enforce privately 
negotiated agreements to arbitrate, like other contracts, in accordance with their terms.” Volt 
Information Sciences, Inc. v. Board of Trustees (1989) 489 U.S. 468, 478. Nothing about 
plaintiff’s voluntary dismissal subverts the FAA’s requirement that he arbitrate any claims he has 
agreed to arbitrate. Indeed, if or when plaintiff elects to proceed with his individual claims, he will 
be required to arbitrate them under the Court’s previous order.  

In any event, the cases cited by 24HF on reply were decided before Cardiff, and stand for the 
general proposition that dismissals be prohibited when done for purely tactical and patently 
unfair reasons. They are not persuasive in light of the fact that the later-decided Cardiff appears 
to both deal with a scenario much more analogous to the fact pattern presented here (i.e., a 
voluntary dismissal without prejudice after an order to arbitrate a dispute), and provide specific 
guidance. 

The Court can discern no reason why the facts or procedural history of this case would require a 
result at odds with the teaching of Cardiff: the Court cannot force Vorise to pursue claims he 
wishes to dismiss, and a stay is not required when only non-arbitrable claims remain at issue. 

The motion is denied. 

Costs 

24HF separately argues that it is entitled to costs for Vorise’s dismissed individual claims under 
Code of Civil Procedure (“CCP”) § 1032. 

Such a request is premature. Section 1032 contemplates awarding costs to a party who prevails 
“in any action or proceeding.” § 1032(b). See also County of Santa Barbara v. David R. (1988) 
200 Cal.App.3d 98, 101 (“The prevailing party to an action is entitled … to recover costs”) (citing 
§ 1032(b)). 

While 24HF has for the time being prevailed on those particular claims that Vorise has 
dismissed, it has not prevailed in this action. As a result, the Court declines to award any costs 
under § 1032. 

  

 5.  TIME:  8:30   CASE#: MSC16-00269 
CASE NAME: VIRGILIO VS. PICKFORD REAL EST 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE ( ROBERT D. 
MACGILL AND KAROLINE E. JACKSON) 
* TENTATIVE RULING: * 
 
The unopposed applications of Robert D. MacGill and Karoline E. Jackson to appear as counsel 

pro hac vice in this matter are granted.  
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 6.  TIME:  8:30   CASE#: MSC16-00724 
CASE NAME: CLEMENT VS. BARRON ROSS CORPOR 
HEARING ON DEMURRER TO COMPLAINT of CLEMENT FILED BY BARRON ROSS 
CORPORATION, EDWIN D GRIFFIN 
* TENTATIVE RULING: * 
 

 The demurrer filed by defendants Barron Ross Corporation and Edwin D. Griffin is 

overruled.   Defendants shall file and serve an Answer to the Complaint on or before August 4, 

2016.    

Defendants have not cited any authority stating that the court lacks subject matter 
jurisdiction or plaintiffs have failed to state a cause of action simply because plaintiffs initiated 
voluntary arbitration of class claims and then dismissed the arbitration of those claims well 
before any arbitration hearing.   In the absence of citation to such authority, the court concludes 
that plaintiffs’ conduct does not bar this class action.  See Anastos v. Lee (2004) 118 
Cal.App.4th 1314, 1318.   

 
Metalclad Corp. v. Ventana Environmental Organizational Partnership (2003) 109 

Cal.App.4th 1705 is distinguishable on its facts.  It applies an estoppel rule in a different factual 
setting – where a non-signatory seeks to enforce an arbitration agreement governed by the 
Federal Arbitration Act (“FAA”) against a signatory.  Here, the contract does not contain a 
mandatory arbitration provision.  (See Complaint, ¶ 9.)  Further, the FAA is inapplicable.  The 
arbitration clause in question states that any arbitration is governed by California law.  Mount 
Diablo Med. Ctr. v. Health Net of Cal. (2008) 101 Cal.App.4th 711, 718; Mastick v. TD 
Ameritrade, Inc. (2012) 209 Cal.App.4th 1258, 1263-1264. 

 
Defendants also argue the demurrer must be sustained because this is not a proper 

class action and plaintiffs are not proper class representatives.  For pleading purposes, plaintiffs 
have sufficiently alleged a class action.  The issues raised by defendants can be addressed on 
a fully briefed motion regarding class certification.   
 

  

 7.  TIME:  8:30   CASE#: MSL16-00358 
CASE NAME: MIDLAND FUNDING VS. MARTINEZ 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF STIP 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Before the Court is an unopposed Motion for Entry of Judgment under Terms of Stipulated 

Agreement filed by the plaintiff Midland Funding LLC. Plaintiff also requests $569.00 in costs.  

Under Code of Civil Procedure § 664.6 the Court can enter judgment under the terms of the 

settlement if agreed to in writing by the parties.  
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Here the parties have agreed to this provision. (See Settlement Agreement ¶ 5.) The settlement 

agreement specifically provides for costs. (See Settlement Agreement ¶ 7.) 

Unopposed motion granted.  

 

  

 8.  TIME:  8:30   CASE#: MSN16-0175 
CASE NAME: PLEASANT HILL CITIZENS VS CITY 
HEARING ON MOTION TO/FOR LEAVE TO FILE AMNDMNT TO 1ST AMND PTN 
FILED BY PLEASANT HILL CITIZENS FOR RESPONSIBLE 
* TENTATIVE RULING: * 
 
Petitioner has moved for leave to file an amendment to its First Amended Verified Petition for 

Writ of Mandate.  It seeks to add a claim that the City of Pleasant Hill’s approval of the pylon 

sign at issue also violates Pleasant Hill Code §§ 18.60.100(B)(1), 18.60.010(G), and 18.60.110.   

Respondents oppose the motion, saying the claim is time-barred and cannot be “saved by the 

relation back doctrine.” 

The case is governed by Pointe San Diego Residential Community, L.P. et al v. Procopio, Cory, 

Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265.  There, the Court said, 

An amended complaint is considered a new action for purposes of the statute of 

limitations only if the claims do not “relate back” to an earlier timely filed complaint. 

Under the relation-back doctrine, an amendment relates back to the original complaint if 

the amendment (1) rests on the same general set of facts; (2) involves the same injury; 

and (3) refers to the same instrumentality. (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 

408–409 [87 Cal. Rptr. 2d 453, 981 P.2d 79]; Barrington v. A. H. Robins Co. (1985) 39 

Cal.3d 146, 150–151 [216 Cal. Rptr. 405, 702 P.2d 563]; Austin v.  Massachusetts 

Bonding & Insurance Co. (1961) 56 Cal.2d 596, 600 [15 Cal. Rptr. 817, 364 P.2d 681] 

(Austin).) An amended complaint relates back to an earlier complaint if it is based on the 

same general set of facts, even if the plaintiff alleges a different legal theory or new 

cause of action. (Smeltzley v. Nicholson Mfg. Co. (1977) 18 Cal.3d 932, 934, 936 [136 

Cal. Rptr. 269, 559 P.2d 624]; Idding v. North Bay Construction Co. (1995) 39 

Cal.App.4th 1111, 1113 [46 Cal. Rptr. 2d 149] (Idding).) However, the doctrine will not 

apply if the “the plaintiff seeks by amendment to recover upon a set of facts entirely 

unrelated to those pleaded in the original complaint.” (Stockwell v. McAlvay (1937) 10 

Cal.2d 368, 375 [74 P.2d 504].) 

 

In determining whether the amended complaint alleges facts that are sufficiently similar 

to those alleged in the original complaint, the critical inquiry is whether the defendant had 
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adequate notice of the claim based on the original pleading. “The policy behind statutes 

of limitations is to put defendants on notice of the need to defend against a claim in time 

to prepare a fair defense on the merits. This policy is satisfied when recovery under an 

amended complaint is sought on the same basic set of facts as the original pleading. 

[Citation.]” (Garrison v. Board of Directors (1995) 36 Cal.App.4th 1670, 1678 [43 Cal. 

Rptr. 2d 214]; accord, Lamont v. Wolfe (1983) 142 Cal.App.3d 375, 379 [190 Cal. Rptr. 

874]; see Benfield v. Mocatta Metals Corp. (2d Cir. 1994) 26 F.3d 19, 23 [finding that for 

relation-back doctrine to apply, “there must be a sufficient commonality” of alleged acts 

of wrongdoing to preclude a claim of “unfair surprise”].) n5 Additionally, in applying the 

relation-back analysis, courts should consider the “strong policy in this state that cases 

should be decided on their merits.” (Idding, supra, 39 Cal.App.4th at p. 1114; see 

Smeltzley v. Nicholson Mfg. Co., supra, 18 Cal.3d at p. 939.) 

Here, the amendment is based on the “same general set of facts” and plaintiff simply “alleges a 

different legal theory or a new cause of action.”  It does not seek “to recover upon a set of facts 

entirely unrelated to those pleaded in the original complaint.”  In addition, it is clear that 

respondent had adequate notice of the claim and that it will not be prejudiced by having to 

defend the proffered claim. 

The motion to amend is granted. 

 

Pursuant to the Stipulation and Order (dated July 19, 2016) the parties shall appear to 

discuss the matters described in paragraph (h) of the Order.  However, if no one contests 

the tentative rulings on lines 8 and 9, counsel may appear by CourtCall. 

 

  

 9.  TIME:  8:30   CASE#: MSN16-0175 
CASE NAME: PLEASANT HILL CITIZENS VS CITY 
HEARING ON MOTION TO/FOR AUGMENT THE ADMINISTRATIVE RECORD FILED 
BY PLEASANT HILL CITIZENS FOR RESPONSIBLE 
* TENTATIVE RULING: * 
 
Petitioner moves to augment the record with respect to two documents: 1) a July 20, 1995 

Master Sign Program – DVC Plaza and 2) a September 22, 2008 “DVC Plaza and Hookston 

Station Amendments to the Pleasant Hill Commons Redevelopment Plan Final Environmental 

Impact Report, 2008.” 

Petitioner asserts those documents were submitted to respondent within the meaning of Public 

Resources Code § 21167.6(e)(7).  Respondent opposes the motion. 

Under Consolidated Irrigation Dist. v. Super. Ct. (2012) 205 Cal.App.4th 697, 723: 

the term “submitted to”—which generally means presented or made available for use or 

study—is concerned with the effort that must be expended by the lead agency in using 
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or studying the “written evidence” presented. (§ 21167.6, subd. (e)(7).) Consequently, 

we think that the term should be interpreted and applied pragmatically to fairly allocate 

the burden of handling the written evidence. Applying the term too broadly could place 

an unacceptable burden on lead agency personnel by requiring them to expend time and 

limited resources tracking down information that could have been provided more 

efficiently by the commenter. Based on considerations regarding the allocation of 

burden, we conclude that “written evidence” has been “submitted to” a lead agency for 

purposes of section 21167.6, subdivision (e)(7) when the commenter has made the 

document readily available for use or study by lead agency personnel. 

Consolidated Irrigation then considered what effort would have to be made by the lead agency’s 

staff to obtain documents referred to by a participant in the CEQA process. 

Here, petitioner has shown that the September 22, 2008 EIR was readily available to lead 
agency staff.  See Exhibit 1 to the July 11, 2016 Declaration of Dorothy Englund.  However 
petitioner has made no similar showing with respect to the 1995 Master Sign Program.  Thus, 
the motion is granted with respect to the September 22, 2008 EIR and denied with respect to 
the 1995 Master Sign Program. 
 

  

10.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
SPECIAL SET HEARING ON: CLASS CERTIFICATION SET BY COURT 
* TENTATIVE RULING: * 
 
Pursuant to the parties’ stipulation, this hearing has been continued to September 8, 2016. 

  

11.  TIME:  9:00   CASE#: MSL15-03212 
CASE NAME: HOLY NAMES UNIVERSITY VS. CHAR 
HEARING ON MOTION TO/FOR DEEM REQUEST FOR ADMISSIONS ADMITTED, 
FILED BY HOLY NAMES UNIVERSITY 
* TENTATIVE RULING: * 
 
The motion to deem requests for admission admitted is granted. The request for monetary 

sanctions is granted in part.  

Before the Court is an unopposed motion to deem requests for admissions admitted and for 

sanctions filed by plaintiff Holy Names University (“Holy Names”). By this motion, Holy Names 

seeks to have the contents of its requests for admissions deemed admitted for failure to respond 

under Code of Civil Procedure (“CCP”) § 2033.280. Also, Holy Names seeks monetary sanctions 

against the defendant Charli Cavness (“Cavness”) for failure to respond under CCP § 2033.280.  
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CCP § 2033.280(c) provides the Court authority to order that the genuineness of any documents 

and the truth of any matters specified in a request to admit be deemed admitted unless the party 

to whom the request for admissions has been served, before the hearing on the motion, proposes 

a response to the requests in compliance with CCP § 2033.220.  

CCP § 2033.280(c) mandates that the Court impose a monetary sanction on a party who fails to 

serve a timely response to requests for admission.  

Holy Name’s request for admissions was served on Cavness on April 20, 2016. (Declaration of 

Randall A. Baker (“Baker Decl.”) in support of the Motion ¶ 3.) Under CCP § 2033.250 Cavness’s 

response was due within 30 days. Cavness has not responded to the request to admit. (Baker 

Decl. ¶ 4.) 

Monetary Sanctions are awarded in the amount of $375.00.  

 

  

12.  TIME:  9:00   CASE#: MSL16-01398 
CASE NAME: CAPITAL ONE VS. VILAYSACK 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  

13.  TIME:  9:00   CASE#: MSL16-01487 
CASE NAME: BH FINANCIAL VS. VILAYSACK 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
The parties shall appear. 

 


